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INTRODUCTION AND RULE 35(b)(1) STATEMENT

For more than a decade, across administrations of both parties, the
Federal Communications Commission (FCC or Commission) warned that
providers of Broadband Internet Access Service (BIAS) had the financial
incentive and technological means to interfere with their customers’ free
and open access to the internet. During that period, the Commission
documented repeated instances of such abuses and vowed to use the
powers it had to prevent further incidents, even as its interpretation of
those powers shifted over time. Until two years ago. In 2017, the agency
abandoned the project to prohibit BIAS interference with the open
internet. It reclassified BIAS as an information service generally outside
its authority to regulate and repealed its existing open internet rules.

In place of any substantive consumer protections, the Commission
enacted a limited disclosure rule that, it said, was sufficient — but also
necessary — to enable competitive forces in the internet ecosystem to
prevent open internet abuses by BIAS providers. But having disavowed
nearly every source of authority to regulate in this area, the Commission
was left scrambling to support its lynchpin disclosure rule. It ultimately

founded the rule on Section 257 of the Act, a provision it never mentioned



in its Notice of Proposed Rulemaking (NPRM) and which, in fact, the
NPRM conveyed was not under consideration. See In re Restoring
Internet Freedom, 32 FCC Red. 4434 (proposed May 23, 2017).

The panel in this case upheld the Commission’s decision in relevant
part, declaring its hands bound by National Cable & Telecommunications
Ass’n v. Brand X Internet Services, 545 U.S. 967 (2005). The panel
acknowledged the dramatic changes in technology, markets, and internet
usage in the nearly fifteen years since that decision. And it recognized
that in light of those changes, the FCC’s justification for its classification
had changed from the one approved in Brand X. The panel’s conclusion
that Brand X nonetheless required it to uphold the FCC’s revised
rationale in a dramatically altered factual context conflicts with Brand X
itself and merits en banc review. The panel’s rejection of petitioners’
notice challenge to the Commission’s disclosure rule likewise warrants
review because it conflicts with this Court’s precedent in National Tour
Brokers Ass’n v. United States, 591 F.2d 896 (1978), and fails to address

the parties’ principal arguments on the issue.



BACKGROUND

1. The Telecommunications Act of 1996, Pub. L. No. 104-104, 110
Stat. 56, makes some services subject to common carriage regulation
under Title II of the Communications Act, while others are subject to
typically more limited regulation under other provisions. Congress could
have simply delegated to the Commission responsibility for deciding
which regulatory scheme made the most sense in each context, as it did,
for example, with respect to satellite service. See 47 U.S.C. § 153(51).
But for all other services, Congress made the primary policy judgment
itself, declaring that a “telecommunications carrier shall be treated as a
common carrier’” no matter the Commission’s policy views. See id.
(emphasis added). Congress further defined a telecommunications
carrier as an entity “providing telecommunications services,” id., defined
as “the offering of telecommunications for a fee directly to the public . . .
regardless of the facilities used,” id. § 153(53). “Telecommunications,” in
turn, is defined as “the transmission, between or among points specified
by the user, of information of the user’s choosing, without change in the
form or content of the information as sent and received.” Id. § 153(50). In

contrast, an “information service” is “the offering of a capability for



generating, acquiring, storing, transforming, processing, retrieving,
utilizing, or making available information via telecommunications.” Id.
§ 153(24) (emphasis added). In the “telecommunications management
exception” (TME), however, Congress excepted from the information
services definition “any such capability for the management, control, or
operation of a telecommunications system or the management of a
telecommunications service.” Id.

2. In Brand X, the Supreme Court reviewed the Commission’s
decision not to classify cable modem service (a form of BIAS) as a
telecommunications service. The Commission had described cable
modem service as bundling data transport (a telecommunications
service) with a variety of information services, such as email, chat groups,
file transfer services, Domain Name System (DNS), and caching. See id.
at 987-88, 999. The challengers argued the statute compelled the FCC to
classify the transmission component as a separate telecommunications
service offering, subject to common carriage regulation.

The Supreme Court understood the parties’ arguments to raise two
questions. First, was it reasonable for the FCC to interpret the word

“offering” as referring to an “integrated finished product,” as opposed to



each component of a service? See id. at 989-90. The Court held that it
was. Id. The second question was “whether the transmission component
of cable modem service is sufficiently integrated with the finished service
to make it reasonable to describe the two as a single, integrated offering.”
Id. at 990. That question, the Court believed, turned on “the factual
particulars of how Internet technology works and how it is provided.” Id.
at 991. It held that the Commission reasonably found, given the record
before it, that the telecommunications and information services were
integrated. Id. at 997. The challengers resisted that conclusion, insisting
that cable modem service’s various components were not fully integrated
because a consumer “uses ‘pure transmission” to reach third-party
websites. Id. at 998. But the Court accepted the FCC’s factual
determination that in 2002, web access also required using the
information service capabilities of the provider’s DNS and caching. Id.
at 999-1000. And because the Court accepted that the overall service also
integrated other information services like email, it had no need to decide
whether DNS and caching fell within the TME. Id. at 999 n.3.

There remained a final legal question — how to classify an offering

that integrated telecommunications with this particular array of



information services. But the FCC’s decision on that question went
“unchallenged” because the respondents did not dispute that if viewed in
the aggregate, “cable modem service is an ‘information service.” See id.
at 987. Given the facts at the time, that concession was unsurprising.
Cable modem service then combined data transmission with a
“comprehensive” range of information services that were, back then,
found essential to the user experience. Id.

3. In 2015, the Commission reconsidered the proper classification
of BIAS in light of the vast changes over the intervening decade. See
2015 Order. The Commission found that BIAS’s add-on information
services had faded into the background, as users increasingly bypassed
BIAS providers’ email, chat groups, web hosting, etc. in favor of services
provided by third parties (such as Gmail, Facebook, and Dropbox). See
id. 9 330, 347-50. It further held that DNS and caching fell within the
TME. See id. ] 366-72. As a consequence, the Commission reclassified
BIAS as a telecommunications service. Id. ] 361-87. It then used its
Title IT authority to enact regulations designed to prevent BIAS providers

from interfering with users’ access to the internet. Id.  14-24. This



Court subsequently upheld the reclassification and the rules. United
States Telecom Ass’nv. FCC, 825 F.3d 674, 689 (D.C. Cir. 2016) (“USTA”).

4. After the 2016 presidential election, the Commission reversed
course and reclassified BIAS as an integrated information service. See
2018 Order. Importantly, in so doing, the Commission did not rely on the
rationale the Supreme Court had upheld in Brand X. In its Order, and
on appeal, the FCC abandoned any claim that its decision was justified
by the integration of data transport with email or any other of the add-
on information services cited in the Cable Modem Order. See Opinion at
19-20. Instead, it argued that the bare transmission component, on its
own, is an information service, not a telecommunications service, id. at
14, an argument the panel did not address, see id. at 19-21, and which
Judge Millett convincingly rejected, see Millett Concurrence at 12-15. As
a backup, the FCC also found that BIAS is not a telecommunications
service because, despite its overwhelming focus on Dbare
telecommunications, the transmission is facilitated by two auxiliary
information services — DNS and caching. See Opinion at 14-15. It further

held that neither service fell within the TME. See id. at 36, 41.



The Commission then concluded that given the reclassification, it
lacked any power to retain the prior net neutrality rules. 2018 Order
9 239. It decided, however, that it still had authority under Section 257
to retain a pared-back version of its prior disclosure requirements. Id.
M9 210, 232. Those disclosures, it declared, were adequate replacements
for the prior conduct rules because they would enable consumers and
markets to adequately police BIAS providers’ compliance with open
internet norms. Id. JJ 240-45.

5. A panel of this Court recently upheld the Commission’s
reclassification decision, stating that result was largely compelled by
Brand X. Opinion at 19-20, 40-45; Millett Concurrence at 1; Wilkins
Concurrence at 1. It also rejected the parties’ argument that the NPRM
failed to provide adequate notice of the Commission’s intent to rely on
Section 257 to support its disclosure rules. Opinion at 70-71.

Judge Millett wrote separately to express her “substantial
reservation[s].” Millett Concurrence at 1. Among other things, she
explained, “the Commission’s exclusive reliance on DNS and caching

blinkered itself off from modern broadband reality, and untethered the



service ‘offer[ed]’ from both the real-world marketplace and the most

ordinary of linguistic conventions.” Id. at 9 (alteration in original).

ARGUMENT

I. The Panel Decision Misconstrued Brand X As Precluding
Any Judicial Review Of The Reasonableness Of Classifying
A Service That Overwhelmingly Offers Telecommunications
As An Information Service Simply Because It Includes DNS
And Caching.

There are many problems with the Commission’s Order and the
panel’s opinion. We focus here on one. For purposes of this argument,
we accept almost every premise of the panel’s decision, including that the
FCC has discretion to characterize DNS and caching as information
services that fall outside the TME, and that BIAS functionally integrates
those services with data transport.! That still leaves the question of
whether it was reasonable for the Commission to classify that integrated
service as an information service given the auxiliary role DNS and
caching play. The panel seemed to accept that this is a logical question

to ask, noting that it would be “dubious” to call a sweater with a few

1 To be clear, petitioners strongly dispute these premises and embrace
the argument, raised in Mozilla’s petition for rehearing, that the FCC

did not reasonably conclude that DNS and caching are integrated with
transmission.



golden threads a “golden garment.” Opinion at 43. If, for example, a law
required an agency to impose an import duty on sweaters, but excluded
golden garments, a court would at least ask whether it was reasonable
for the agency to exempt a sweater from the duty so long as it included a
few golden threads. The panel nonetheless declined to ask the parallel
question of the Commission’s decision because it believed that Brand X
precluded the inquiry. See id. at 44. That is simply wrong.

To be sure, Brand X did not ask whether cable modem service, when
viewed as an integrated offering, was reasonably considered an
information service. But Judge Millett explained why: the Brand X
challengers “effectively concede[d] . . . that information services like
email, newsgroups, caching, and DNS were sufficiently significant to
define the overall ‘offering’ and, thus, to control the classification
decision. The only question was whether those services were sufficiently
integrated with transmission to constitute a single offering.” Millett
Concurrence at 7. That is, the Commission’s conclusion “that cable

i

modem service is an ‘information service,” when viewed as a single
offering, went “unchallenged” in the Supreme Court. Brand X, 545 U.S.

at 987.

10



Even if that conclusion had been challenged, it would have raised a
materially different question than the one presented here. In Brand X,
the Supreme Court determined that the FCC reasonably viewed cable
modem service as offering a single, integrated service that combined
transmission with a broad range of information services, from email and
webhosting to DNS and caching. 545 U.S. at 990. Even if the Court had
been asked to decide whether that bundle of services was reasonably
called an information service, the question here is different. “With the
Commission now having abandoned its reliance on any additional
technologies provided by broadband, see 2018 Order {33 n.99, the
question is whether the combination of transmission with DNS and
caching alone can justify the information service classification.” Millett
Concurrence at 7.

The panel suggested that Brand X implicitly decided that question
as well, reasoning that if “the Court thought along Petitioners’ lines, it
could have sided with the challengers in Brand X by saying that—when
users wander beyond ISPs’ proprietary services—the quantum of ISP-
offered ‘information services’ shrinks so greatly in proportion to the

transmission aspect that in that realm they are accepting an ‘offering’ of

11



standalone telecommunications service.” Opinion at 44. But the Court
wouldn’t have sided with the challengers on that argument unless the
challengers had actually made that argument, and they didn’t.?2 They
argued, instead, that accessing third-party websites involved no
information services at all, only “pure transmission.” 545 U.S. at 998.
Having rejected the factual premise of that argument, the Court had no
reason to go further.

Moreover, had the Court undertaken to review the proper
classification of web access alone, it would have been required to decide
whether DNS and caching fell within the TME, as the panel was required
to do in this case. See Opinion at 22-24. But the Supreme Court refused
to decide the TME question precisely because it was not considering the
status of web access as an independent service, having upheld the FCC’s
conclusion that cable modem service integrated web access,
transmission, email, and other information services into a single offering.

See Brand X, 545 U.S. at 999 n.3; Mozilla Br. 42-43. Given that holding,

2 See Brief for Respondents Earthlink, Inc., et al., available at 2005 WL
435900; Brief for Respondent MCI, Inc., available at 2005 WL 435885.

12



there would have been no point in deciding whether web access could
reasonably be classified as an information service if separately offered.
Beyond its reliance on Brand X, the panel offers nothing in law or
logic that would immunize from reasonableness review the Commission’s
ultimate decision on how to label what the agency considers a mixed,
integrated service. Indeed, one need only flip back a few pages in the
opinion to find the panel engaged in precisely that kind of inquiry with
respect to the TME. See Opinion at 23-25. There, the panel
acknowledged that DNS and caching have a dual character, affording
benefits both to providers (which suggests classification under the TME)
and to users (which, according to the FCC, suggests the opposite). Id. at
24. The panel recognized that when a service has characteristics that
support either classification, there is a judgment call to be made. Id.
And, importantly, rather than throwing up its hands and proclaiming
that the judgment call is insusceptible to judicial review, the panel
proceeded to judge the reasonableness of the Commission’s decision. Id.
25. It upheld the classification of DNS, for example, because the FCC
decided that DNS’s “benefits to the end user predominate over any

management function DNS might serve.” Id. (emphasis added).

13



Petitioners likewise have argued that the telecommunications aspect of
BIAS predominates over any information service BIAS may include.
Both the FCC and the panel wrongly failed to address that question.
This error was consequential. As Judge Millett convincingly
explains, the Commission’s decision to call BIAS an information service
based on its inclusion of DNS and caching is patently unreasonable.
Millett Concurrence at 6-10. None of the reasons that led Congress to
require the Commission to regulate telecommunications services as
common carriage are changed one iota by carriers’ inclusion of DNS and
caching as part of the package. “By putting singular and dispositive
regulatory weight on broadband’s incidental offering of DNS and caching,

the Commission misses the technological forest for a twig.” Id. at 16.

II. The Panel’s Telecommunications Management Exception
Ruling Warrants En Banc Review.

Despite suggesting that Brand X required upholding the FCC’s
decision, the panel acknowledged that “Brand X did not directly confront
whether DNS and caching may fall within the TME.” Opinion at 22. The
panel then accepted the FCC’s vision of the TME as addressing “a
continuum with two poles: a user-centered pole and network

management-centered pole,” with any given service being classified

14



“according to which pole it appears closest to.” Id. at 24. It then held
that the FCC reasonably found DNS and caching to be on the user-
centered end of the spectrum. Id. at 24-25.

Again, there are many problems with the panel’s decision in this
regard, but we focus here on one. The panel did not dispute that the
Commission continues to treat equally “user-centered” services, like
speed-dialing, call-forwarding, and directory assistance, as falling within
the TME in the telephone context. See id. at 38-40. In the face of this
arbitrary inconsistency, the panel simply shrugged, noting what it
viewed as some disarray in the Commission’s prior regulatory treatment
of such issues. Id. But even if the panel’s view of the regulatory history
were correct, prior arbitrariness is hardly a license for more. In Brand
X, the Court allowed a temporary inconsistency in the treatment of cable
modem and DSL services only because the Commission was undertaking
a broader effort to reconsider its classification decisions. See 545 U.S. at
1002. But here, the FCC has given no indication that it plans to
reconsider its classification of speed-dialing and similar services (which,
under the logic of this Order, would render telephone service an

information service).

15



This is no trivial matter. The APA’s proscription against capricious
inconsistency is the key protection against exactly what has happened in
this case: the Commission adopted an interpretation of the statute that
is good for this case only, in order to achieve a particular policy objective
rather than to provide an interpretation that it is willing to live with in
other contexts. The net result is to give the FCC free rein to simply
choose its preferred policy outcome and gerrymander its subsidiary
findings and interpretations to suit its predetermined outcome, free from

even the modest constraint of logical consistency.

III. The Panel’s Section 257 Ruling Conflicts With Circuit
Precedent And Disregards The Parties’ Principal Notice
Arguments.

As petitioners and intervenors argued to the panel, Section 257
provides no support for the FCC’s disclosure rule because it does not
authorize any substantive rules at all. See Mozilla Br. at 55-56;
Intervenor Br. at 31-34. But more importantly for present purposes,
those problems were not ventilated during the notice-and-comment
process because the 2017 NPRM failed to identify Section 257 as a
potential source of authority for any disclosure rule. Instead, that NPRM

simply asked the public to propose sources of authority. NPRM { 102.

16



And it cited to paragraphs “124-35, 137” of the 2010 Order, conspicuously
bypassing paragraph 136, which was the only paragraph that even
mentioned Section 257. See NPRM | 102 & n.221; 2010 Order {q 124-37
& n.444. This notice suffered from two independent flaws, neither of
which the panel addressed.

1. The APA requires that in addition to a “description of the
subjects and issues involved,” 5 U.S.C. § 553(b)(3), the “notice shall
include . . . reference to the legal authority under which the rule is
proposed,” id. § 553(b)(2) (emphasis added). In National Tour Brokers,
this Court construed this second provision to require the agency to
actually specify the statutory sections providing authority for the
proposed rule. 591 F.2d at 900; see Intervenor Br. at 36.

The panel did not dispute that the NPRM contained no “reference”
to Section 257 as legal authority for the disclosure rules. See Opinion at
70-71. Instead, the panel simply held that “[t]his Court has previously
recognized Section 257 as a possible source of authority for such rules,”
that the NPRM included a “solicitation of comment on its legal
authority,” and that “several commenters identified Section 257 as a

possible source of authority.” Id.

17



Those responses are non sequiturs. Unlike the APA requirements
for providing notice of the substance of a regulation, Section 553(b)(2)
requires an actual “reference” to proposed legal authority in the NPRM
itself. It is not enough that the agency ask the public for suggestions on
possible authority, that the public be on notice of possible authorities
from other sources (such as this Court’s decisions), or that a handful of
commenters addressed the provision.

This Court has construed the APA to mean what it says since the
late 1970s. In National Tour Brokers, as in this case, the NPRM included
no reference to the authority upon which the final rule was founded. See
591 F.2d at 900. “Such a reference,” the court explained, “would have
included something along the lines of what the Commission did include
when it promulgated its final rules” wherein “it stated, “The rule is issued
under the authority of 49 U.S.C. 302, 303, 304, 305, 311, and 320, and 5
U.S.C. 553 and 559.” Id. (quoting 42 Fed. Reg. 21782 (1977)). That is
consistent with the law in the Fifth circuit as well. See Global Van Lines,
Inc. v. I.C.C., 714 F.2d 1290, 1298 (5th Cir. 1983) (citing the
“authoritative and virtually contemporaneous Attorney General’s

Manual” as requiring that “[t]he reference [to legal authority] must be

18



sufficiently precise to apprise interested persons of the agency’s legal
authority to issue the proposed rule”) (quoting U.S. Dep’t of Justice,
Attorney General’s Manual on the Administrative Procedure Act 29
(1947)) (alterations in original).

The panel’s decision thus conflicts with National Tour Brokers and
effectively writes out of the statute Congress’s careful, specific, and
separate requirements for providing notice of legal authority.

2. Even setting aside the requirement of an actual “reference,” the
panel simply ignored the parties’ argument that the NPRM conveyed
that Section 257 was off the table by conspicuously skipping over the
provision referring to Section 257 in the cross-reference to the 2010
Order. See Mozilla Br. at 55-56; Intervenor Br. at 36-38. The public
would reasonably interpret the clearly intentional omission as indicating
the Commission would not consider that authority in this proceeding,
even if this Court’s prior decisions suggested that it could. That a couple
of commenters (out of millions) nonetheless addressed the provision
shows, at most, that a vanishingly small minority of the public thought

the Commission had made a mistake by refusing to consider Section 257.
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3. These errors were prejudicial, not harmless. As the briefing and
opinion illustrate, there were serious questions whether Section 257,
standing in isolation, could support the disclosure rules. See Mozilla Br.
at 55-56; Intervenor Br. at 30-34. Those issues went almost entirely
unaddressed in the comments. Intervenor Br. 37-38.

The notice question warrants rehearing. The disclosure rule was
the lynchpin of the Commission’s justification for reclassification and the
repeal of all conduct rules. See, e.g., Order ] 2-4, 116, 142, 150, 208-
209, 234, 239-245, 253, 261, 263-64. Accordingly, the Commission does
not dispute that the disclosure rule is inseverable from the rest of the
Order, which must fall if the disclosure rule is invalid. See FCC Br. at

96-103; Intervenor Br. at 39-41.

20



CONCLUSION

For the foregoing reasons, the Court should grant rehearing en

banc or, in the alternative, panel rehearing.
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